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AGREEMENT RELATING TO THE EDUCATION OF SUFFOLK PUPILS ATTENDING A SPECIALIST EDUCATION PROVISION
1. FORM OF AGREEMENT

THIS AGREEMENT dated

is made between

(1) SUFFOLK COUNTY COUNCIL (“The Council”) of Endeavour House, 8 Russell Road, Ipswich, Suffolk, IP1 2BX. (referred to in this Agreement as” We” or “Us” or “Our”);
and

(2) [THE GOVERNING BODY OF [INSERT NAME AND ADDRESS OF SCHOOL] or [INSERT NAME AND ADDRESS OF ACADEMY TRUST] (“Provider”)(referred to in this Agreement as “You” or “Your”)
(each a “Party” and together “the Parties”)
Recitals
(A) This Agreement relates to Children and Young People admitted to the Provision by the Council and defines the obligations and arrangements between the Council and the Provider. 
(B) The Council is required to provide educational provision for all children of statutory school age, or who, because of illness or otherwise, would not receive suitable education without such arrangements being made. 

(C) All students aged 16-19 (and students up to the age of 25 where they have an Education, Health and Care plan) should follow a coherent study program which provides stretch and progression and enables them to achieve the best possible outcomes in adult life.
(D) Where a Pupil has an Education, Health and Care Plan, the Council is required to ensure that the Pupil receives the provision as stated within the Plan and that a suitable education setting is secured in order to implement the outlined provision.
DEFINITIONS

	“Agreement”
“Act of Parliament”
“Admissions Procedure”
	means this agreement;
means new Laws or changes to an existing Law;
as described in Clause 8.7 (Capacity and Admissions Management);

	“Affected Party”
	means a party affected by a Force Majeure Event;

	“Approval” 
	means the written consent of the Council’s Authorised Representative or his Deputy Authorised Representative (and “Approved” or “Approve” shall be construed accordingly);

	“Barred List”
	means the list(s) maintained by the Disclosure and Barring Service of those individuals that have been deemed unsuitable to work with children or vulnerable adults;

	“Basic Disclosure” 
“Body Related Officers” 
	means a Basic Disclosure carried out through Disclosure Scotland, which is required where a Provider is engaged in a position of trust but is not eligible for a Standard Disclosure check, Enhanced with Barred List Check or Enhanced without Barred List Check;
means any employee, officer, consultant, agent or any other person whatsoever acting for or on behalf of the Provider or otherwise under the Provider’s control and direction (including but not limited to sub-contractors);

	“Bribery Act”  
	means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation;

	“Business Continuity Plan” 
	means a plan agreed between the Parties to provide effective prevention and recovery in connection with the Services if the Services are exposed to internal or external threats;

	“Calendar Days”
	means a day reckoned from midnight to midnight and shall include weekends and bank holidays in England and Wales;

	“Change Control Procedure”
	means the change control procedure set out in Clause 10 (Variations and Change Control);

	“Change in Law”
	means the coming into effect after the Commencement Date of this Agreement of:

(a) Legislation, other than any legislation which on the Commencement Date of this Agreement has been published:

i. In a Bill as part of a Government Departmental Consultation Paper;
ii. In a Bill;
iii. In a draft statutory instrument; or

iv. Published as a proposal in the Official Journal of the European Communities;
(b) Any legal guidance; or

(c) Any applicable judgment of a relevant Court of law which changes or establishes a binding precedent;

	“Child” or “Children”
	means the individual placed with the Provision to receive the Services;

	“Clause”
	means the Clause(s) contained within this Agreement;

	“Commencement Date”
	means the date of this agreement;


	“Competent Officer”
	means a member of staff within your academy trust or organisation who has been appropriately trained to IOSH/NEBOSH standards;

	“Confidential Information”
	means any information which has been designated as confidential by either Party in writing or that would appear to a reasonable person to be confidential in nature (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, services, developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and suppliers of either Party, all personal data and sensitive personal data as defined in Data Protection Legislation;


	“Controller”, “Processor”, “Data Subject”, “Personal Data”, “Personal Data Breach” and “Data Protection Officer”
	take the meanings given in the GDPR, subject to any amendment made under the provisions of the DPA 2018. once in force;

	“Council’s Authorised Representative”
	means the person appointed and authorised by the Council in accordance with Clause 4 (Authorised Representatives) to represent the Council for the purposes of this Agreement or issued Referral;

	“Council’s Data” 
	means 

(i) 
all data, records, information, text, drawings, reports diagrams, images, or sounds generated or processed by the Provider or provided to the Provider for processing under this Agreement which at all times shall remain the property of the Council or;

(ii) 
any documentation and information produced by or received from or on behalf of the Council in relation to the Services and stored on whatever media;

	
	

	“Court”

	means a Court of competent jurisdiction within the United Kingdom and the European Court of Justice and acts or directions of the European Union Commission;


	“Criminal Records Checks”
	means one of four checks carried out (as appropriate) under the bureau established pursuant to the Protection of Freedoms Act 2012,

· Enhanced Disclosure with a Barred List Check;
· Enhanced Disclosure without a Barred List Check;
· Standard Disclosure;
· Basic Disclosure;

	“Data Loss Event”
	means any event that results, or may result, in unauthorised access to Personal Data held by Us under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach;

	“Data Protection Act 1998” 
“Data Protection Legislation” 
“Data Protection Impact Assessment”
“Data Processing Schedule”

“Data Subject Access Request”
	means the Data Protection Act 1998 and subsequently GDPR with effect from 25th May 2018;
means i) unless and until the GDPR is no longer directly applicable in the UK, the General Data Protection Regulation ((EU) 2016/679) and any national implementing laws, regulations and secondary legislation as amended from time to time ii) the DPA 2018 iii) the LED.
means an assessment by Us of the impact of the envisaged processing on the protection of Personal Data;
means the schedule which sets out the processing the party or parties are authorised to undertake under this Agreement set out in schedule 3;

means a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

	“Disclosure & Barring Service (“DBS”)”
	means the Non-Departmental Public Body which helps employers make safer recruitment decisions and prevents unsuitable people from working with vulnerable groups, including children and vulnerable adults;

	“Discriminatory Change in Law”
	means a Change in Law, the terms of which will apply expressly to:
(a) this Agreement and not to similar Agreements procured under best value; and

(b) the Provider only and not to other persons;

	“Dispute Resolution Procedure”
	means the procedure set out in Clause 29 (Dispute Resolution) of this Agreement;

	“DPA 2018”
	means the Data Protection Act 2018;

	“EIR”
	means the Environmental Information Regulations 2004 (SI 2004/3391) and any guidance and or codes of practice issued by the Information Commissioner in relation to such regulations;

	“Enhanced With Barred List Check”
“Employers Liability Insurance”
“European Union (EU)”
“Expiry Date”

“Family Services”

	means a type of Criminal Records Check, which includes a check of the DBS Barred Lists and any additional information held by the police that is reasonably considered relevant to the role being applied for and includes roles that do not work with children or vulnerable adults specifically but potentially both and should be used for jobs that involve caring for, supervising or being in sole charge of children and/or vulnerable adults;
means insurance that protects your business against the cost of compensation claims made in the event of an employee injury or work-related illness;
means the group of countries that operate as a cohesive economic and political block;
means date of which Agreement ends;

means the department within the Council who administer the Education, Health and Care process;

	“FOIA”
	means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation;

	“Force Majeure Event”
	means any event materially affecting the performance by a Party of its obligations under this Agreement arising from any act, event, omission, happening or non-happening beyond its reasonable control including, but not limited to:
fire, flood, earthquake, windstorm or other natural disaster;

epidemic or pandemic; terrorist attack; nuclear, chemical or biological contamination; compliance with any governmental order, governmental rule or governmental regulation which comes into effect after the Commencement Date; loss at sea; extreme adverse weather conditions; interruption or failure of utility service;

	“Funding”
	means the payment made to the Provider in accordance with Clause 5 (Funding);

	“General Change in Law” 
	means a Change in Law which is not a Discriminatory Change in Law or a Specific Change in Law;

	“GDPR”
	means the General Data Protection Regulation (Regulation (EU) 2016/679), as amended or re-enacted from time to time.

	“Information”
	has the meaning given under section 84 of the Freedom of Information Act 2000;

	“Intellectual Property Rights” or “IPR” 
	means all intellectual and industrial property rights including patents, registered trademarks, registered designs, utility models, applications for and rights to apply for any of the foregoing, unregistered design rights, unregistered trademarks, rights to prevent passing off for unfair competition and copyright, database rights, topography rights and any other rights in any invention, discovery or process, in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions;

	“Law”
“Learner”
	means but is not limited to any applicable Act of Parliament, statutory legislation, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, exercise of the Royal Prerogative, enforceable community right within the meaning of section 2 of the European Communities Act 1972, bylaw, regulatory policy, guidance or industry code, judgment of a relevant Court of law, or directives or requirements of any Regulatory Body of which the Provider is bound to comply. Any reference to “Legislation” shall be construed accordingly;
means any third party including any student, apprentice, trainee or similar to whom the Provider is required to deliver the Service;

	“LED”
	means the Law Enforcement Directive (Directive (EU) 2016/680);

	“Meetings”
“Minor Breach”

	means any meeting with the Council’s Authorised Representative or such other officer as required by the Council;
shall mean a delay or non-performance by either Party as described in Clause 7 (Quality Assurance), including any Body Related Parties, of its obligations, in part or in full, under this Agreement which does not materially, adversely or substantially affect the performance or delivery of the Provision, in part or in full, or the Provision of a safe, healthy and supportive learning environment;

	“Month” 
	means calendar month;

	“Placement”
	means the placement of a pupil in provision; 

	“Prohibited Act”
	the following constitute prohibited acts:

	
	(a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:

(i) induce that person to perform improperly a 

relevant function or activity; or

(ii) reward that person for improper performance of a 

relevant function or activity;

	
	(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;

	“Protective Measures”
	(c) committing any offence:

(i)
under the Bribery Act;

(ii)
under legislation creating offences concerning fraudulent acts;

(iii)
at common law concerning fraudulent acts relating to this Agreement or any other Agreement with the Council; or

(iv)
defrauding, attempting to defraud or conspiring to defraud the Council;
means appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

	“Provision”
“Professional Indemnity Insurance”
“Public Liability Insurance”
“Pupil”
	means educational offer;
means insurance that can cover compensation payments and legal fees if a business is sued by their client for a mistake they’ve made in their work;

means insurance that covers the cost of claims made by members of the public for incidents that occur in connection with your business activities;
means any Child or Young Person in receipt of an education offer delivered by the Provider;

	“Required Insurances”
	means the insurances listed in Clause 25 (Insurance); 

	“Schedules” 

“School Term Dates”
“Serious Breach”  
“Specialist Education Panel”  
	means the Schedules attached to this Agreement;

means term dates identified in the Suffolk County Council School Term and Holiday Dates for Community and Voluntary Controlled Schools;
shall mean any breach which adversely, materially and substantially affects the performance or delivery of the Provision, in part or in full, or the provision of a safe, healthy and supportive learning environment. Serious breach includes but is not limited to: 
(i)
negligent breaches of security that adversely affects the Personal Data or privacy of an individual;
(ii)
failure to comply with Law, or acts or omissions by the Body that endanger the health or safety of Learners;
(iii)
three or more minor breaches, which in the view of the Council, are incapable of remedy

means the panel that the Council administers to organise the placement of Children and Young People in special school provision;

	“Provider’s Authorised Representative”
	means the person appointed and authorised by the Provider in accordance with Clause 4 (Authorised Representatives) to represent the Provider for the purposes of this Agreement or issued Referral;

	“Service(s)” 
	means the Services as defined in the Service Specification (Schedule 1) to be provided in accordance with the provisions of this Agreement;

	“Specific Change in Law” 
	means any Change in Law which specifically refers to the provision of a service being the same as or similar to the Services or to the holding of shares in companies whose main business is providing a service being the same as or similar to the Services;

	“Staff” 
“Sub-contractor”
“Sub-processor”
	means all persons employed or engaged by the Provider to perform this Agreement together with the Provider’s servants, suppliers, agents, volunteers and sub-contractors used in the performance of this Agreement and/or the provision of the Services;
means an individual or organisation that takes a portion of a contract from the principal contractor or another sub-contractor;
means any third Party appointed to process Personal Data on Your behalf in relation to this Agreement

	“Suffolk”
	means the administrative area of Suffolk County Council;

	“VAT” 
	means value added tax charged under the Value Added Tax Act 1994 or any similar tax from time to time replacing it or performing a similar fiscal function;

	“Variation”
“Young Person”


	means any change to:

(i)
this Agreement or Schedules;
(ii)
the Services or any of them;
(iii)
the standard of performance required of a Party materially over and above that expressly stated or provided for under this Agreement provided such variation or change is in accordance with Clause 10 (Variations and Change Control);
means any person aged between 16-25 placed with the Provision to provide the services.


AGREEMENT RELATING TO THE EDUCATION OF SUFFOLK PUPILS ATTENDING A SPECIALIST EDUCATION PROVISION
1. INTERPRETATION OF THIS AGREEMENT

1.1
Except as otherwise expressly provided, the documents comprising this Agreement are to be taken as mutually explanatory of one another. 

1.2
Any references to any Act of Parliament shall be deemed to include any amendment, replacement or re-enactment thereof for the time being in force, and to include any bylaws, licenses, statutory instruments, rules, regulations, orders, notices, directions, European Union legislation made thereunder, and any condition attaching thereto.

1.3
The headings in this Agreement are for ease of reference only and shall not be taken into account in the construction or interpretation of any provision to which they refer.

1.4
The expression ‘person’ used in this Agreement shall include (without limitation) any individual partnership, local authority or incorporated or unincorporated body.

1.5
In this Agreement, the masculine includes the feminine and the neuter and vice versa; the singular includes the plural and vice versa.
1.6
References to Clauses or Schedules shall be to Clauses and Schedules of this Agreement.

1.7
Any undertaking hereunder not to do any act or thing shall be deemed to include an undertaking not to permit or allow the doing of that act or thing where that permission or allowance is within the control of the Provider.

1.8
In the event of any inconsistency or conflict between the main body of this Agreement and the Schedules, the order or precedence as set out below shall prevail: 

(a) The Conditions of this Agreement;

(b) Schedules.
1.9
In the event of a conflict (or any inconsistency) between the provisions of Clause 1 (Interpretation of this Agreement) above and any Variations made to this Agreement after the Commencement Date, the Variation as agreed between the Parties shall take precedence.

2. COMMENCEMENT AND DURATION

2.1
This Agreement shall commence on the Commencement Date and shall continue until the Expiry Date, as outlined in the duration of the commission within the Service Specification (Schedule 1), unless terminated or extended in accordance with the provisions of this Agreement.

2.2
The Parties acknowledge that this Agreement gives no sole or exclusive rights to the Provider in relation to the provision of the Services. The Council is not obliged to commission all or any of the Services set out in this Agreement or solely by means of this Agreement.

3. THE SERVICES
3.1
The scope of the Services are set out within this Agreement and Service Specification (Schedule 1).
3.2
At any time, the Council may, in line with the procedures described in each clause:

(a) Terminate the whole of this Agreement in accordance with Clause 31 (Termination); or

(b) Subject to Clause 10 (Variations and Change Control) remove any of the Services from the scope of this Agreement;

with effect from the date notified by the Council.
This Agreement applies to the procedure and terms upon which the Council may appoint the Provider to deliver the Services or any part of them.

3.3
The Provider shall provide the Services in accordance with the provisions of this Agreement in a manner which complies with the Council’s policies, including but not limited to the Council’s Safeguarding and Child Protection Procedures as issued and amended from time to time by the Suffolk Safeguarding Children Board, as and when required to do so when a child is admitted to the Provision in accordance with the Admissions Procedure and in accordance with the terms of this Agreement. 
4. AUTHORISED REPRESENTATIVES

4.1
The Council’s Authorised Representative shall be the Head of SEND Funding and Provider Services and the Provider Development and Performance Manager or such other person appointed pursuant to this Clause 4 (Authorised Representatives). 

4.2
The Council’s Authorised Representative shall liaise with and give instructions to the Provider in relation to all matters concerning the performance by the Provider of its obligations under this Agreement. The council shall determine any matters or issue any notices as may be the function of the Council’s Authorised Representative under this Agreement. The Council’s Authorised Representative shall exercise the functions allocated to them under this Agreement.
4.3
To the extent that it is reasonably possible the Council shall not change the identity of the Council’s Authorised Representative without first discussing the matter with the Provider and confirming any changes in writing.
4.4
The Provider's Authorised Representative shall be [Insert Name and/or Job Title] or such other person appointed to this Clause 4 (Authorised Representatives).

4.5
The Providers’ Authorised Representative shall have the power to make decisions on behalf of the Provider in connection with any matter relating to the performance of the Services and exercise the rights, functions and obligations of the Provider under this Agreement.
4.6
To the extent that it is reasonably possible the Provider shall not change the identity of the Provider’s Authorised Representative without confirming any changes in writing.
4.7
Either Party may appoint one or more Deputy Authorised Representatives to represent them in the event that their respective Authorised Representatives are not available. The Authorised Representative shall have sufficient knowledge of this Agreement and the Services in respect of the performance of this Agreement. The Council may require that the Provider replace any Authorised Representative who in the reasonable opinion of the Council is unsuitable in terms of skill and knowledge to carry out the role of the Authorised Representative. However, the final decision in relation to any such replacement shall remain at the discretion of the Provider.
5. FUNDING

5.1
The Parties agree that the funding levels set out within this agreement are paid on a termly basis. This funding will vary dependent upon the base funding agreed and individual high needs funding.
5.2
Funding will be provided in accordance with the High Needs Funding Policy 2019 – 2022 and the specific arrangements contained within the funding policy document.  Once the policy has been signed off through the relevant procedures, a copy will be made available to all providers where it applies.
5.3
Three payments will be made through the year, in July, December and April. The July payment is made for the autumn term, using summer term data. The December payment is made for the spring term, using autumn data. The April payment is made for the summer term, using spring data.
5.4
The Council reserves the right to undertake financial checking, in line with the High Needs Funding Policy and regular moderation procedures, to ensure the funding is being spent appropriately by providers. Information about Suffolk’s use of High Needs Funding banding amounts, submitting evidence, exemplars and descriptors can be found on the council website. 
5.4 Reconciliation of Funding
5.4.1Where the Providers actual delivery will result or has already resulted in an overpayment to the Provider by the Council, the Council will either:

(a) withhold future payments; or
(b) raise an invoice for the amount; or
(c) deduct the amount owed from payments due to the Provider the Agreement for current or subsequent months accordingly.

5.4.2
Where there has been an agreed change to the Providers actual delivery which has resulted in an underpayment to the Provider by the Council, the Council will adjust the amount due to the Provider accordingly.  This will be paid within standard Council payment terms once an accurate invoice has been raised.
5.4.3
The Council reserves the right to reduce/withhold/recoup payment in line with the conditions of funding, described within the Service Specification (Schedule 1) included within this document. 
5.4.4
 Any reductions to payment in line with the exemptions described in Schedule 1 will be undertaken on a pro-rata basis as appropriate.
5.4.5
Where possible, any reductions in payment to the Provider will be undertaken with one academic term’s notice.
6. PERFORMANCE MANAGEMENT
6.1
For quality assurance, contract monitoring and evaluation purposes, the provider agrees that the Council shall have the right to visit all relevant site(s) and view operations relating to the Provision and to review relevant documents, interview Pupils and the Providers staff where necessary during these visits.  Council representatives will comply with any relevant policy or procedure of the Providers. Any requests for access to or copies of information will be done in line with the Data Protection Legislation.
6.2
The Provider shall permit access at any reasonable time to Council representatives in order to:

(a) examine, audit or take copies of any original or copy documentation, accounts, books and records of the Provider that relate to their performance against this Agreement;
(b) visit, view or assess the design, management and delivery of the Provision at any Premises where those operations are carried out and conduct relevant interviews, including interviews with Pupils, during these visits at any reasonable time;
(c) carry out examinations into the economy, efficiency and effectiveness with which the Provider has used the Council’s resources in the delivery of the Provision.

6.3
Where reasonably required, the Provider shall provide access to or copies of any relevant documents required by the Council’s representatives.
6.4
The Provider shall, if required by any of the Council representatives provide appropriate oral or written explanations.

6.5
The Council reserves the right, at any reasonable time, and as it may deem necessary to require the Provider at its own cost to:

(a) Provide evidence of financial resources and the level of turnover sufficient to enable it to continue to deliver the Provision;
(b) Provide such assurance as the Council may require that the delivery of the Provision complies with the requirements of the Agreement;
(c) Provide a copy of the Providers latest audited Accounts.

6.6
The Provider shall in delivering the Provision, comply fully with all relevant rules and regulations of the Council.
6.7
Where the Council has undertaken an investigation or received a report in relation to the Provider it may, as a consequence of that investigation or report, impose additional conditions of funding upon the Provider, as described with the Service Specification (Schedule 1) of this document.
6.8
The Provider must comply with any additional conditions of funding imposed under Clause 5 (Funding). 

6.9
If the Council assesses that the Provider has failed to comply with any additional conditions of funding imposed under Clause 6 (Performance Management) within such time as the Council deems reasonable, the Council may take such actions as it deems appropriate which may include, but is not limited to, under Clause 31 and 33.
6.10

The Provider shall commit to sending an Authorised Representative to a formal Contract Review meeting, the frequency of which shall be determined by the Council on a strategic basis.

7. QUALITY ASSURANCE 
7.1
Every child is required to have access to a full-time educational offer, as described in the Service Specification (Schedule 1) of this document. If the provider wishes to utilise alternative provision or methods of learning off site in order to encourage the Pupil’s access to a full-time educational offer, this can only be done in the best interests of the child. The Council may, at any time during this Agreement, undertake an assessment of the quality and delivery of the Provision which may include analysis of performance of the Provision.  This will be completed in line with the Council’s Quality Assurance Framework, detailed under Clause 7. This will be completed in line with the Council’s Quality Assurance Framework, which can be found here: https://infolink.suffolk.gov.uk/kb5/suffolk/infolink/advice.page?id=hmmPdxK9h0w
7.2
The Provider shall deliver the Provision to an acceptable standard of quality, comply with this Agreement and use all reasonable endeavours to:
7.2.1
Deliver an appropriate education and curriculum that ensures the four areas of needs as stated within the SEND Code of Practice 2015 are met for each Pupil who attends, where additional needs are identified;
7.2.2
Ensure the availability of a range of structured learning opportunities appropriate environments that develop Pupils’ motivation, self-esteem, and help them acquire the life and social skills that will bolster their employability;
7.2.3
Lessons should support a variety of different learning styles and have clear and appropriate learning outcomes that will be evidenced through lesson observations and Pupil feedback;
7.2.4
Provide appropriate individualised programs to meet learners’ special educational needs in accordance with their education, health & care plan;
7.2.5
Provide appropriate staffing levels suitable for the Pupils’ level of need and the capacity of the setting;
7.2.6
Ensure that all elements of the offer are accessible to the students and are sensitive to their ethnic, religious and cultural backgrounds and additional or special needs they may have;
7.2.7
Where applicable, take all reasonable steps to ensure that each student’s educational plan is integrated with those of the other agencies involved in that Pupils care. i.e., Social Care or Health Services;
7.2.8
A tailored educational program for Pupils to include assessment, learning (formal and informal) and strategies to engage them within their education in a positive way in preparation for transitions between key stages, moving into adulthood and on to their next identified setting;
7.2.9
If a portion of the Pupil’s timetable is provided offsite, the provider must be able to evidence that they are receiving regular progress and attendance information from the alternative provision and that this is incorporated into their learning on site;
7.2.10
All teachers of core subjects in pre-16 settings must hold or be working towards Qualified Teacher Status with nationally recognised additional training or documented experience in the area of the education setting’s specialism.  All staff in post-16 settings must be appropriately qualified.  Learning support staff will be suitably experienced or trained in the area of the education setting’s specialism;
7.2.11 Ensure that a qualified and trained Special Educational Needs Co-ordinator (SENCo) is employed by the school, as required by the SEND Code of Practice 2015.
7.2.12
Collates and shares any necessary information, including risk assessments, learning plans and attainment levels with the Council to support them with any requests for alternative or future placements.  The Provider will work with the new setting as soon as this has been identified and it is the responsibility of the Provider to ensure that all documentation relevant to the Pupil has been sent to the new setting at least two weeks prior to them attending.  The Provider needs to ensure that when the pupil roll changes, all relevant records are sent to the new setting;
7.2.13
Pastoral support to be an integral part of the placement, to include regular contact with the Pupil’s family and any other agencies supporting the learner;
7.2.14
Ensure that Pupil’s views, and those of their parents are represented in the delivery of the service.

7.3
The Provider shall continuously seek to improve the Provision and raise standards to benefit the Pupil.  The Provider shall have responsibility for improving standards and will need to demonstrate to the Councils satisfaction that it has an effective quality assurance system based on the implementation of its own quality improvement process.  The Council reserves the right to require the Provider to provide evidence to support the quality improvement processes. 
7.4
The Provider shall have in place its own quality assurance arrangements that demonstrate that it can meet the terms and conditions of this Agreement and evidence these arrangements if required to do so in a form and subject to any other conditions, that the Council may specify.

7.5
If requested by the Council, the Provider will make available a report on its own assessment of the quality of the Provision provided under this Agreement.
7.6
The Council reserves the right to complete an unannounced visit to the setting at any time, should it have immediate concerns about the quality of education or the safeguarding of pupils, as described in Clause 7 (Quality Assurance). 
8. GENERAL STANDARDS 
8.1
The Council may, at any time during this Agreement, undertake an assessment of the quality and delivery of the Provision which may include analysis of performance of the Provision.  This will be completed in line with the Council’s Quality Assurance Framework, detailed under Clause 7. This will be completed in line with the Council’s Quality Assurance Framework, which can be found here:  
8.2
Where the Council assesses that the Provision, in whole or in part, falls below the required standards in Clause 6 (Performance Management) Clause 7 (Quality Assurance) , in its absolute discretion, may take one or more of the following actions:
8.2.1
Require the Provider to accept and comply with additional conditions relating to the improvement of the Provision; and/or

8.2.2
Require the Provider to suspend the recruitment of Provision to, and/or to cap any growth in, those Learning Programmes which are identified as below the required standards; and/or

8.2.3
Give consideration to the Provision/s which are below the required standards in its allocations when finalising the amount of Funding in any subsequent Agreements between the Parties; and/or

8.2.4
Reduce, suspend or recover payment to the Provider in respect of that part of the Provision to which the failure to meet the required standards relate; and/or

8.2.5
Terminate this Agreement in accordance with Clause 31 (Termination) in full, or that part of the Provision failing to meet the required standards.

8.3
The failure of the Provider, as assessed by the Council, to comply with any requirements of this Agreement within such time as the Council may deem reasonable may lead to the Council taking such actions as it deems appropriate which may include, but is not limited to, terminating this Agreement in accordance with Clause 31 (Termination).
8.4 Statutory Requirements

8.4.1
The Provider must be registered with Ofsted and be subject to regular inspection.  The Council will be available for comment during an inspection.
8.4.2
The Provider must have an appropriate governance structure in place, as required by the Education Act (2002) or the Academy Trust’s articles of association.
8.5 Transition / Re-integration

8.5.1
The provider will ensure there is high quality, enhanced transition support for Pupils moving on to their next identified setting and will work with the identified setting to agree a transition plan. 

8.5.2
Providers will begin transition planning at the earliest opportunity. Transition packages will be tailored to individual learners and will be delivered by a key member of staff who will be identified at an early stage.  The Provider will work with the Council to ensure a smooth transition to the next setting.
8.5.3
Where a Pupil is dual registered with another setting, the Provider and the dual registered school will remain in regular contact, ensuring consistency of practice and knowledge is successfully shared. 
8.6 Attendance 

8.6.1
A rigorous attendance policy for the Provision, including first day calling, the recording of contacts made, and interventions used, should be in place to address any issues regarding punctuality and attendance.  This policy should be made accessible to parents and Suffolk County Council officers.

8.6.2
In exceptional circumstances, a reduced timetable may be used only if agreed in advance with the Council and it must be reviewed every two weeks.  Records of these reviews must be available to the Council on request.  Once a Pupil is placed on a reduced timetable following agreement from the Council, the expectation is that the Pupil will be accessing full time education again within 6 weeks.  If this is not able to happen then the Council will require evidence from the Provider as to why this has not been possible. 

8.7 Capacity and Admissions Management

8.7.1
All admissions into the provision will be agreed through the Local Authority Panel processes. Further details on the panel processes can be found here:  https://infolink.suffolk.gov.uk/kb5/suffolk/infolink/advice.page?id=0TCBAChOpRQ
8.7.2
For Pupils with an Education, Health and Care plan, the Provider and Council agree to engage with each other in a timely manner, when they are approached with full and robust Pupil information, regarding placement consultation and will endeavour to meet the statutory 15 working days timescale, as stated within the SEND Code of Practice 2015. Placement decisions will be agreed in writing with the chosen Provider.
8.7.3
Where the Pupil has an Education, Health and Care plan, a referral to a specialist provision will be generated once the appropriate paperwork has been sent to the Specialist Education Panel for consideration. 
8.7.4
Where a pupil does not have an Education, Health and Care plan, a copy of any referrals paperwork, recent assessments and individual risk assessments will need to be submitted through the appropriate panel process for consideration.

8.7.5
The Provider will be expected to work with the Council to meet fluctuations in demand whilst ensuring consistent and effective delivery.

8.8
Staffing
8.8.1
The Provider must also ensure and be able to provide evidence that all staff and volunteers have received appropriate induction to their job role.  An induction programme shall include as a minimum:
(a)
Health and safety;
(b)
Safeguarding (including child sexual exploitation and missing children);
(c)
Equality, diversity and inclusion;
(d)
Suffolk Signs of Safety and Wellbeing (or an equivalent);
(e)
PREVENT (vulnerability to being drawn into terrorism);
(f)
Attendance and Children Missing Education (CME);
(g)
Making Every Contact Count;
(h)
Promotion and understanding of emotional wellbeing and mental health in children and young people.

8.8.2
The Provider is able to demonstrate that all staff and volunteers have accessed core and mandatory training as appropriate.  Evidence of staff receiving equality and inclusion training will enable the Council to demonstrate that we are meeting our statutory Public Sector Equality Duty via services providers as this duty is non-delegable.

8.8.3
The Provider is able to demonstrate that their core learning, training and development programme includes as a minimum:

(a) Understanding essential principles and values in working with children and young people;
(b) Understanding your role in working with children and young people;
(c) Communicating effectively with children and young people;
(d) Understanding child and young person development;
(e) Safeguarding children and young people;
(f) The ethos, principles and processes underpinning Suffolk Signs of Safety and Wellbeing.
8.8.4
The Provider is able to demonstrate clear training and development plans, which are reviewed at least annually, for all job roles, mapped to relevant national and local competency frameworks which includes regular unconscious bias, equalities and inclusion sessions as appropriate to the role.
8.9
Role specific learning 

8.9.1
The Provider is able to demonstrate that the following role specific training is available to staff and volunteers:

(a) Level 3 multi-agency safeguarding (e.g. safeguarding leads; posts that attend child protection conferences);
(b) Hidden Harm (domestic violence; parental drug and alcohol misuse; parental mental health);
(c) Mental health and emotional well-being awareness;
(d) Child Sexual Exploitation including missing children;
(e) Manual handling;
(f) First Aid;
(g) Online Safety;
(h) PREVENT;
(i) FGM awareness training;
(j) Specific interventions.
8.9.2
The Provider ensures that all staff have qualifications at the appropriate level for their job role and that, where applicable, professional registrations are maintained.

8.10
Appraisal
8.10.1
The Provider has in place clear and relevant line management, appraisal and supervision processes. This will be supported by an up to date policy.
8.10.2 The Provider is able to provide evidence that:

(a) Staff health and wellbeing is supported through their policy;
(b) Staff training and development requirements are reviewed through the appropriate process;
(c) All staff have their performance appraised annually.
8.10.3
The Provider will be required to offer a professional support service to volunteers, including volunteer supervision and retention.  It is desirable that accredited learning is available for volunteers.

8.10.4
The Service will contribute to any local evaluation of Specialist Educational services and any research necessary as part of evaluation of the Council’s transformation programmes or for regulatory purposes e.g. Ofsted/CQC.
8.11 Transport Policy 

8.11.1
The Council will bear the cost of the transportation of students in line with the Councils Transport Policy, from their home addresses to the approved base where the core elements of the programme are to be delivered.  The cost and provision of transport to other sites used to deliver other parts of the programme will be the responsibility of the Provider. https://www.suffolkonboard.com/content/downloadstream/8563/34173/School+Travel+Policy+2019-2020.pdf
8.12
Service User Feedback
8.12.1The Provider will have a process for collecting, evaluating and utilising service user feedback and will be able to evidence outcomes upon reasonable request by the Local Authority.
8.12.2
The Provider must engage with the Suffolk Parent Carer Network Annual Survey and be willing to consider improvements to meet the needs of our children/young people and their families.

8.12.3
The Provider will ensure that they inform parents/carers of alternative methods in offering feedback regarding the school, for example Ofsted Parent View and surveys produced by the Council. 
8.13
Local Offer Website

8.13.1
The Provider will register their services on the Suffolk Local Offer website as appropriate to assist the Council in compliance with the Children and Families Act 2014. 

http://infolink.suffolk.gov.uk/kb5/suffolk/infolink/localoffer.page?localofferchannelnew=0
9. ASSIGNMENT AND SUBCONTRACTING

9.1
Unless otherwise expressly provided in this Agreement, the Provider shall not be entitled to sub-contract the whole Service or its delivery without the prior written Approval of the Council (such approval not to be unreasonably withheld or delayed). The use of external providers that make up part of a wider support package for pupils on roll is appropriate and does not require approval of the Council.
9.2
Subject to the approval requirements of Clause 9.1 (Assignment and Subcontracting) if the Provider sub-contracts any of the Services, the Provider shall remain responsible for the acts and omissions of its sub-contractor as though they were its own.
10. VARIATION AND CHANGE CONTROL

10.1
No Variation of this Agreement shall be binding on either Party unless made in writing and signed by duly authorised representatives of each of the Parties or sealed/executed as a deed by the Parties (as appropriate).

11. AUDIT RIGHTS 

11.1
The Provider shall permit or procure permission for the Councils Authorised Representative or such other nominated officer (including the Council’s internal auditors and external auditors) to have reasonable access to information, documents, data, systems, the Provider’s Premises and/or the Provider’s Equipment, detailed as the location of delivery in the Service Specification (Schedule 1), used in the provision of the Services and any information, documents, reports or anything else reasonably required for review by the Council, the Council’s Authorised Representative or such other nominated officer. The lead in time before visits take place will be agreed with the Providers Authorised Representative on a case by case basis.
11.2 Access shall include (but not be limited to):

(a) reasonable access to Staff;

(b) inspection of the arrangements put in place by the Provider to comply with its obligations under this Agreement;

(c) access to such financial and other records kept as part of the provision of the Services by the Provider as may be reasonably required from time to time by the Council to enable the Council to verify the sums due and payable under the terms of this Agreement. 
11.3
The Provider shall keep and maintain for a period of six (6) years after the Expiry Date (or such longer period as may be agreed between the Parties) full and accurate records of this Agreement including Services provided under it, all expenditure reimbursed by the Council and all payments made by the Council.  For the avoidance of doubt this Clause 11.3 (Audit Rights) is in addition to any legal requirement to retain records and does not negate the need for the retention of the same.

11.4
The Council may not be required under exceptional circumstances, such as in cases of suspected fraud, to provide notice to the Provider of the need to access the Provider’s Premises, as described in location of delivery in the Service Specification (Schedule 1), or the Provider’s Equipment for inspection.   The Council will ensure that the Council’s Authorised Representative and/or his Deputy Authorised Representative shall comply with all reasonable requirements of the Provider for the purpose of protecting the confidentiality of the information of third parties and no information will be divulged to any third party save in pursuance of statutory obligations.
12. PERSONNEL AND STAFF 

12.1
The Provider shall use all reasonable endeavours to ensure that the Staff shall be properly and suitably qualified, competent, skilled, honest, instructed, trained, experienced and supervised and shall at all times exercise due care in the execution of their duties as well as:

                 a) comply with the relevant provisions of the Agreement; 

b)
comply with all relevant Law, policies, codes, rules, procedures and standards of the Provider, all relevant rules, codes, policies, procedures and standards of the Council, notified to the Provider by the Council’s Authorised Representative from time to time; and
c)
all teachers of core subjects in pre-16 settings must hold or be working towards Qualified Teacher Status with nationally recognised additional training or documented experience in the area of the education setting’s specialism.  All staff in post-16 settings must be appropriately qualified.  Learning support staff will be suitably experienced or trained in the area of the education setting’s specialism;
12.2
The Provider shall be liable for any acts, omissions or defaults of the Staff howsoever arising in connection with the Services. 

12.3 Pre-Employment Checks 

12.3.1
The Provider shall carry out all appropriate safer recruitment checks and maintain an accurate Single Central Record, prior to the appointment of Staff in connection with the Services, including but not limited to references, medical clearance, proof of eligibility to work in the UK, professional registration/qualifications and an appropriate Criminal Records Check. 

12.3.2
The Provider shall obtain consent, prior to the commencement of any work of any Staff employed to work in connection with this Agreement, to carry out all necessary checks under Clause 12.3 (Pre-Employment Checks) and shall provide evidence upon request to the Council that such checks have been carried out.
12.3.3
The Provider shall not investigate any Staff whose conduct places any of the Council’s personnel, any member of the public and/or any third party or any Child at risk or which might bring the Council into disrepute when working in connection with the provision of the Services. They will report the matter to the Local Authority Designated Officer and await further instructions. This needs to coincide with safeguarding processes. 
12.3.4
The Provider shall use all reasonable endeavours to ensure that the outcome of any investigation of Staff is to the reasonable satisfaction of the Council.  The Council may request that such Staff be removed from working in connection with the provision of the Services, although the final decision about any Staff shall be at the absolute discretion of the Provider. 
12.3.5
The Provider shall monitor its compliance with this Clause 12.3 (Pre-Employment Checks) and shall ensure that the Council is kept advised at all times of any Staff:
(a) who subsequent to his/her engagement by the Provider, commits any criminal act whatsoever; or
(b) whose previous convictions become known to the Provider; or
(c) that commits any act which puts or could put Staff or a Child at risk; or
(d) could bring the Council into disrepute. 
12.3.6
The Council reserves the right to visit the Provider’s Premises, as described within location of delivery in Service Specification (Schedule 1), to audit and check disclosure information as specified in Clause 11 (Audit Rights) to ensure and confirm evidence provided by the Provider of compliance with this Clause 12.3 (Pre-Employment Checks). Single Central Record checks would normally be completed through the Quality Assurance Framework and given appropriate notice, however in exceptional circumstances this may fall outside the framework. 
13. SAFEGUARDING
13.1
The Provider shall maintain and keep up to date appropriate policies regarding the protection of Children and Young People. These policies shall comply with any legislative and registration/regulatory requirements, and policies, procedures and guidelines issued by the Council.  The Provider shall ensure that these policies, procedures and guidelines are communicated to Staff and that appropriate training is provided to Staff in relation to the same. 
13.2
All safeguarding, relating to children or adults that arise in relation to this Agreement, shall be acted upon in accordance with the Council’s Safeguarding and Child Protection Procedures.  The Provider shall ensure that the Pupil’s families they work with understand that whilst in general their confidentiality shall be upheld; any potential child protection and concerns shall be reported utilising the Suffolk Safeguarding Board Procedures. 

13.3
The Council and the Provider shall take all reasonable steps to ensure that all information concerning Children and Young People is treated as confidential. 

13.4
The Provider shall have comprehensive procedures for reporting and managing allegations against members of Staff. Such procedures shall comply with statutory requirements and promote the safety and welfare of children and young people at risk.  The Provider shall ensure that Staff are aware of and comply with the requirement to make accurate, factual and contemporaneous records to ensure compliance with this Clause 13 (Safeguarding).
13.5
The Provider shall fulfil its legal obligation to carry out Criminal Records Checks through the DBS and the relevant national or local safeguarding authority.

13.6
The Provider shall provide such evidence to the Council of compliance with this Clause 13 (Safeguarding) as the Council shall reasonably require, within 5 school days. 

13.7
The Provider must ensure that there are local arrangements in place to ensure that the information obtained through employment checks remains accurate for all employees. How this is achieved is at the Provider’s discretion.
13.8
The Provider shall nominate and name a designated senior officer or manager to ensure that the Provider complies with the provisions of the Council’s Safeguarding and Child Protection procedures, as issued and amended from time to time by the Council’s Safeguarding Children’s Board at all times during this agreement. 

13.9
Records Check is carried out and results obtained prior to the relevant Staff being employed in connection with the Service. Should an adverse entry be revealed as a result of the Criminal Records Check and/or should any convictions including those that would otherwise be spent under the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 be revealed, the Provider shall notify the Council’s Authorised Representative of these immediately.   

13.10
The Provider shall use one of the following methods for the advice, processing and storage of each Criminal Records Check:
a) by the Provider directly (if DBS registered); or

b) through an external DBS umbrella body.

13.11
The Provider shall maintain and disclose to the Council upon request, within 5 working days, a record of the outcome of any Criminal Records Check, setting out the disclosure number and date the disclosure was made. 

13.12
The Provider is required to maintain a Single Central Record covering all key aspects of the guidance in Keeping Children Safe in Education 2019, and subsequent revisions. 
13.13
The Prevent Duty
13.13.1
The Counter Terrorism and Security Act 2015 places a duty on specified authorities including local authorities, schools, HE and FE colleges, health, probation and the police to have “due regard to the need to prevent people from being drawn into terrorism”.  PREVENT aims to stop people becoming terrorists or supporting terrorism.  It is considered to be “the only long-term solution” to the threat from terrorism.

13.13.2
In providing services to the Council, the Provider will ensure that staff have awareness of the Prevent Duty and follow the procedures for concerns as outlined by the Suffolk Safeguarding Partnership https://suffolksp.org.uk/safeguarding-topics/prevent/
13.14
Requests for Information from the Disclosure and Barring Service (DBS)
13.14.1
The Council is entitled under its duty to the DBS to respond to requests from the DBS for further information already held by the Council in relation to the Staff.

13.14.2
The Provider shall respond to requests from the Council within a reasonable time about Criminal Records Checks in relation to the Staff and shall cooperate with the Council to enable the Council to comply with its duty to the DBS.

13.14.3
Failure by the Provider to comply with the safeguarding provisions of this Clause 13 shall entitle the Council to terminate the Agreement in accordance with Clause 31 (Termination).
14. SIGNS OF SAFETY
14.1
The Provider shall adopt the Suffolk Signs of Safety & Wellbeing approach to working with young people and families.

14.2
Signs of Safety is a solution-focused approach which works in partnership with families and young people to name concerns and ways these can be addressed in their everyday lives.  The approach emphasises:
(a) the quality of working relationships with families and young people and between professionals;
(b) open and honest communication which uses natural language used by the family;
(c) solutions produced in collaboration with the family/young person and their network, identifying strengths that can provide safety over time;
(d) risk-sensible practice with named consequences should behaviour changes not be made;
(e) Practitioners becoming the catalysts of change in families’/young people’s lives, using their authority with skill and compassion.

14.3
Providers must model the Signs of Safety approach for the workforce, and build a culture where attention is paid to lessons from success, so that effective practice can be emulated and become the norm.  

14.4
Information about Suffolk’s use of Signs of Safety can be accessed via the Suffolk Safeguarding Partnership website. https://suffolksp.org.uk/working-with-children-and-adults/signs-of-safety/
14.5
The Provider shall maintain current and accurate records of all work carried out in the provision of the Services and shall ensure that these records shall be available for inspection by the Council at all reasonable times in accordance with Clause 11 (Audit Rights).

14.6
The Provider shall maintain security safeguards against the destruction, loss, unauthorised use and alteration of records irrespective of the storage media which are under the Provider’s control as part of the Services including the Council’s Data.  Such safeguards include an obligation on the Provider to ensure that access to records is only obtained by such Staff as may reasonably be required for the provision of the Services.

14.7
Without prejudice to any other rights of the Council the Provider shall reimburse the Council’s reasonable costs for restoring records and/or the Council’s Data in the event that records are destroyed otherwise in accordance with instruction from the Council and the Provider does not have in place a method for reinstatement or replacement of such records within seven (7) Working Days of receipt of a notice from the Council.
15. PUBLICITY

15.1
Except with the prior written Approval of the Council, the Provider shall not publicise this Agreement or any part thereof in any way.

15.2
The Provider shall take reasonable steps to ensure the observance of the provisions of Clause 15.1 (Publicity) by all Staff.

15.3
The Council may (but is not obliged) to consult with the Provider to inform any decision regarding the response to any Request prior to publication; however, the final decision regarding publication shall remain the Council’s absolute discretion.

15.4
The Council shall be entitled to publicise and/or release a copy or copies of the Agreement in accordance with any legal obligation upon the Council and/or compliance with a Court Order, including any examination of this Agreement by an auditor or otherwise. 
16. FREEDOM OF INFORMATION

16.1
The Parties acknowledge that the other is subject to the requirements of the FOIA and the EIR and both shall assist and cooperate with each other (at their own expense) to enable the other to comply with these information disclosure requirements.
16.2
Each Party shall: 

(a)
transfer the Request for information (“Request”) to the other where necessary as soon as practicable after receipt and in any event within two (2) Calendar Days of receiving a Request;

(b)
provide a copy of all Information in its possession or power requires within five (5) Calendar Days (or such other period as may be specified) of requesting that Information; and

(c)
provide all necessary assistance as reasonably requested to enable the relevant Party to respond to a Request within the time for compliance set out in section 10 of the FOIA or regulation 5 of the EIR.

16.3
The Provider acknowledges that the Council may, acting in accordance with the Department for Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA, be obliged under the FOIA or the EIR to disclose Information:

(a) without consulting with the Provider, or

(b)
following consultation with the Provider and having taken its views into account.

16.4
The Provider shall ensure that all Information produced in the course of this Agreement or relating to this Agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time. 

16.5
The Provider acknowledges that any lists or Schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with Clause 16 (Freedom of Information).
16.6
Subject to the provisions of Clause 17 (Confidentiality) the Council shall have the discretion to disclose any information which is the subject of this Agreement to any person who makes a request under the FOIA and/or EIR and which, in the opinion of the Council, it has to disclose to discharge its responsibilities under the FOIA and/or EIR.
17. CONFIDENTIALITY 

17.1
Each Party:
(a)
shall treat all Confidential Information belonging to the other Party as confidential and safeguard it accordingly; and

(b)
shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of this Agreement or except where disclosure is otherwise expressly permitted by the provisions of this Agreement.
17.2
The Provider shall take all necessary precautions to ensure that all Confidential Information obtained from the Council under or in connection with the Agreement:

(a)
is given only to such of the Staff and professional advisors or consultants engaged to advise it in connection with this Agreement as is strictly necessary for the performance of this Agreement or any Referral and only to the extent necessary for the performance of this Agreement or any Referral;

(b)
is treated as confidential and not disclosed (without prior approval) or used by any Staff or such professional advisors or consultants otherwise than for the purposes of this Agreement.
17.3
The Provider shall ensure that Staff, professional advisors and/or consultants are aware of the Provider’s confidentiality obligations under this Agreement and that, where requested by the Council, such Staff, professional advisors and/or consultants sign a confidentiality undertaking before commencing work in connection with this Agreement; and

17.3.1
The Provider shall not use any Confidential Information it receives from the Council otherwise than for the purposes of this Agreement.

17.4
The provisions of Clauses 17.1 to 17.3 (Confidentiality) shall not apply to any Confidential Information received by one Party from the other:

(a)
which is or becomes public knowledge (otherwise than by breach of this Clause 17 (Confidentiality)); 

(b)
which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(c)
which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure; 

(d)
is independently developed without access to the Confidential Information; or

(e)
which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the EIR pursuant to Clause 16 (Freedom of Information).
17.5 Nothing in this Clause 17 (Confidentiality) shall prevent the Council:

17.5.1
disclosing any Confidential Information for the purpose of:

(a) the examination and certification of the Council’s accounts; or

(b)
any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources; or
17.5.2 disclosing any Confidential Information obtained from the Provider: 

(a)
nothing in this Clause 17 (Confidentiality) shall prevent either Party from using any techniques, ideas or know-how gained during the performance of this Agreement in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights;
(b)
in the event that the Provider fails to comply with this Clause 17 (Confidentiality), the Council reserves the right to terminate this Agreement by notice in writing with immediate effect.

17.6
The provisions under this Clause 17 (Confidentiality) are without prejudice to the application of the Official Secrets Acts 1911 to 1989 to any Confidential Information.
18. DATA PROTECTION
18.1    The Parties acknowledge that for the purposes of the Data Protection Legislation each Party is a Controller for the Personal Data within scope of this Agreement. The Parties agree that Personal Data will only be processed in accordance with the Data Processing Schedule.
18.2    Each Party, including their sub-contractors and their staff, shall comply with all applicable requirements of the Data Protection Legislation. The provisions in this clause are in addition to, and do not relieve, remove or replace, a Party’s obligations under the Data Protection Legislation. You shall give Us all reasonable assistance necessary to enable Us to comply with Our obligations under the Data Protection Legislation and to meet Our duties in the commissioning and delivery of the services. Each Party shall not knowingly or negligently by any act or omission, place the other Party in breach, or potential breach, of the Data Protection Legislation.

18.3    Each Party shall notify the other Party immediately if they consider that any of the instructions in the Data Processing Schedule infringe the Data Protection Legislation.

18.4    You shall provide all reasonable assistance to Us in the preparation of any Data Protection Impact Assessment prior to commencing any processing and during the term of this Agreement. Such assistance may, at Our discretion, include:

18.4.1 a systematic description of the envisaged processing operations and the purpose of the processing;

18.4.2 an assessment of the necessity and proportionality of the processing operations in relation to the Services;

18.4.3 an assessment of the risks to the rights and freedoms of Data Subjects; and

18.4.4 the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

18.5    Each Party shall, in relation to any Personal Data processed in connection with their obligations under this Agreement:

18.5.1 process that Personal Data only in accordance with the Data Processing Schedule, unless required to do otherwise by Law. If it is so required, each Party shall promptly notify the other Party before processing the Personal Data unless prohibited by Law;

18.5.2 ensure that it has in place Protective Measures, which have been reviewed and approved by the other Party as appropriate to protect against a Data Loss Event, having taken account of the:

(i) nature of the data to be protected;

(ii) harm that might result from a Data Loss Event;

(iii)
state of technological development; and

(iii) cost of implementing any measures.

We reserve the right to review the Protective Measures at any point and You shall facilitate such review. Where the Protective Measures do not comply with the Data Protection Legislation, You shall implement any remedial changes to the Protective Measures requested by Us at your expense.

18.5.3 ensure that:

(i) their Staff do not process Personal Data except in accordance with this Agreement (and in particular the Data Processing Schedule);

(ii) they take all reasonable steps to ensure the reliability and integrity of any Staff who have access to the Personal Data and ensure that they:

(A) are aware of and comply with their duties under this clause;

(B) are subject to appropriate confidentiality undertakings with that Party or any Sub-processor;

(A) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the other Party or as otherwise permitted by this Agreement; and

(B) have undergone adequate training in the use, care, protection and handling of Personal Data.

18.5.4 not transfer Personal Data outside of the EEA unless the prior written consent of the other Party has been obtained and the following conditions are fulfilled:
i) the transferring Party has provided appropriate safeguards in relation to the transfer (in accordance with GDPR Article 46 or LED Article 37) as determined by the other Party;

(iii) the Data Subject has enforceable rights and effective legal remedies;

(iv) the transferring Party complies with all their obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if the transferring Party is not so bound, uses their best endeavours to assist both Parties in meeting their obligations under the Data Protection Legislation); and

(v) the transferring Party complies with any instructions agreed in advance by both Parties (as Controllers) with respect to the processing of the Personal Data.

18.5.5 at the written direction of the other Party, delete or return Personal Data (and any copies of it) to the other Party on termination of the Agreement unless it is required by Law to retain the Personal Data.
18.6    Subject to clause 18.7, each Party shall notify the other Party immediately if it:

18.6.1 receives a Data Subject Access Request (or purported Data Subject Access Request) and shall follow Our central process for the Personal Data within scope of this Agreement in the Data Processing Schedule.

18.6.2 receives a request to rectify, block or erase any Personal Data;

18.6.3 receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;

18.6.4 receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Agreement;

18.6.5 receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or

18.6.6 becomes aware of a Data Loss Event.

18.7    The Parties’ obligation to notify under clause 18.6 shall include the provision of further information to the other Party in phases, as details become available.

18.8    Taking into account the nature of the processing, each Party shall provide the other Party with full assistance in relation to the Parties’ obligations as Controllers under the Data Protection Legislation and any complaint, communication or request made under clause 18.6 (and insofar as possible within the timescales reasonably required by the other Party) including by promptly providing:

18.8.1 the other Party with full details and copies of the complaint, communication or request;

18.8.2 such assistance as is reasonably requested by the other Party to enable it to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;

18.8.3 the other Party, at their request, with any Personal Data it holds in relation to a Data Subject;

18.8.4 assistance as requested by the other Party following any Data Loss Event;

18.8.5 assistance as requested by the other Party with respect to any request from the Information Commissioner’s Office, or any consultation by the other Party with the Information Commissioner’s Office.

18.9   Each Party shall maintain complete and accurate records and information to demonstrate their compliance with this clause. This requirement does not apply where a Party employs fewer than 250 staff, unless:

18.9.1 the Parties determine that the processing is not occasional;

18.9.2 the Parties determine that the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and

18.9.3 the Parties determine that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.

18.10  Each Party shall allow for audits of the records and information referred to in clause 18.9 by the other Party or their designated auditor.

18.11  Each Party shall designate a Data Protection Officer if required by the Data Protection Legislation.

18.12  Before allowing any Sub-processor to process any Personal Data related to this Agreement, each Party must:

18.12.1 notify the other Party in writing of the intended Sub-processor and processing;

18.12.2 obtain the other Party’s written consent;

18.12.3 enter into a written agreement with the Sub-processor which gives effect to the terms set out in this clause such that they apply to the Sub-processor; and

18.12.4 provide the other Party with such information regarding the Sub-processor as the other Party may reasonably require.

18.13
Each Party shall remain fully liable for all acts or omissions of any Sub-processor.

18.14
The Parties agree to take account of any ruling and/or guidance issued by the Information Commissioner’s Office.

18.15  We may in complying with a statutory obligation or any guidance issued by the Information Commissioner’s Office on not less than thirty (30) Working Days’ notice, revise this clause by amending, revising or replacing it with any provisions which are compliant and/or any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).
19. EQUAL OPPORTUNITIES

19.1
During the performance of the Services, the Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination including the Equality Act 2010 (as amended from time to time) whether in race, gender, religion, belief, disability, sexual orientation, age, human rights or otherwise in employment and shall have regard to other official guidance and code of practice in relation to promotion of equality in employment.

19.2
The Provider shall comply with the provisions of the National Minimum Wage Act 1998 (as amended) in relation to the payment of its Staff.
19.3
The Provider shall have an equal opportunities policy which may be reviewed and approved by the Council prior to the commencement of the Services and from time to time.  The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its equal opportunities policy within twenty-one (21) Calendar Days of request by the Council.

19.4
The Provider shall take all reasonable steps to secure the observance of this Clause 19 (Equal Opportunities) by Staff employed in connection with this Agreement.
19.5
The Provider shall provide such information as the Council may reasonably require for the purpose of assessing the Provider’s continued compliance with this Clause 19 (Equal Opportunities).  From time to time the Council may request and the Provider produce to the Council an audit in writing on an annual basis of an anonymised random sample of employees (the size of sample to be specified by the Council) demonstrating that the National Minimum Wage has been paid and taking into account travel time under Regulation 15 and training under Regulation 19 of the National Minimum Wage Regulations 1999.
19.6
If any Court or tribunal, or the Equality and Human Rights Commission (or any other Commission promoting equal opportunity) should make any finding of unlawful discrimination against the Provider, then the Provider shall immediately inform the Council of such a finding and the Council shall have the right to terminate this Agreement in accordance with Clause 31 (Termination) if, having discussed the matter with the Provider, it is of the opinion that the actions of the Provider leading up to the finding were sufficiently serious as to undermine its compliance with this Clause 19 (Equal Opportunities).

19.7
In the event that the Council does not exercise its right of termination under Clause 19.6 (Equal Opportunities) the Provider shall discuss with the Council the appropriate steps which the Provider needs to take in order to prevent repetition of the unlawful discrimination and shall provide the Council with details of any such steps taken within a time limit reasonably specified by the Council.
20. HEALTH AND SAFETY 
20.1 You must comply with and must procure that any sub-contractor complies with:

(a) all applicable preventative and precautionary measures necessary (whether required by Law or not) for the protection of You and all Staff, agents, Customers, sub-contractors and staff or agents of sub-contractors including but not limited to undertaking appropriate risk assessments prior to commencing the Services or any part of them;

(b) all applicable Laws including but not limited to the Health and Safety At Work etc Act 1974 and the requirements of statutory or regulatory authorities concerning works and fire prevention; 

(c) Your Health & Safety Policy, procedures and associated documentation; 

20.2 Reporting of Accidents and Unsafe Events
20.2.1
You must ensure that You and any sub-contractor: 

(a)
ensure that all accidents to or injuries and diseases of Staff or sub-contractor staff and any dangerous occurrences which ordinarily require reporting in accordance with the Health and Safety at Work etc Act 1974 and/or the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 2013 are reported, as soon as practicable, to Us or your Competent Officer; and

(b)
promptly, upon You becoming so aware, provide Us with full details of any significant unsafe event, injury or disease other than those reported under Clause 20.2.1(a) which relates in any way to the Services.

20.3
Reasonable Instructions
20.3.1
You must comply with, and must procure that each sub-contractor complies with:

(a) all reasonable instructions given to You by Us; and 

(b) all instructions given to You/the sub-contractor by police and/or fire officers;

(c) all instructions advice and statutory notices issued by an authorised inspector appointed by the Health and Safety Executive (or its statutory successor) or other enforcing authority concerning matters arising out of or connected to the Services and representing a danger to persons or property.

20.4
Compliance with Instructions 


We agree that:

20.4.1
You will not be obliged to comply with any instruction given by Us given pursuant to Clause 20.3.1(a) if it is likely, in Your reasonable opinion, to give rise to a breach of Clause 20.1; 

20.4.2 You will immediately provide Us with full details of why such instruction would give rise to a breach of Clause 20.1 together with details of Your proposals for carrying out Our instruction in an alternative way which, in Your reasonable opinion, would not give rise to a breach of Clause 20.1.

20.4.3
the details provided pursuant to Clause 20.4.2 above shall be in writing except in any case where an urgent or high-risk situation means that it is necessary for You to report to Us verbally and for You and Us to agree verbally on the preventative or precautionary measure required.  In any such urgent or high-risk case, You shall provide a written record of this verbal agreement as soon as practicable after verbal agreement has been reached.

20.5
Health and Safety Documentation

20.5.1
You must retain, and must procure that the sub-contractor retains records relating to health and safety at work where there is a strict liability to so maintain such records pursuant to Law and must, if requested by Us, provide copies to Us of all certificates, approvals, records and/or other documents.
21. WHISTLEBLOWING

21.1
The Provider confirms that the Council’s Authorised Representative is authorised as a person to whom the Staff may make a qualifying disclosure under the Public Interest Disclosure Act 1998 (the “PID Act”) and declares that any member of Staff making a protected disclosure (as defined by the PID Act) shall not be subjected to any detriment and the Staff will be made aware of this provision.  The Provider further declares that any provision in any Agreement purporting to preclude a member of its Staff from making a protected disclosure is void.

21.2
The Provider shall ensure that it has a whistleblowing procedure (which may be reviewed and approved by the Council from time to time) which will be notified to Staff and adults.  The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its whistleblowing procedure within twenty-one (21) Calendar Days of a request by the Council to do so.

22. OBSERVANCE OF STATUTORY REQUIREMENTS

22.1
Without prejudice to the particularity of the foregoing or the particularity of the Clauses in this Agreement, each of the Parties shall comply with all requirements of the Law to be observed and performed in connection with the Services and the Provider shall indemnify the Council against all actions, claims, demand, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by it or any of its Staff of this Clause 22 (Observance of Statutory Requirements).  The Provider shall notify the Council of any breach of any statutory or other provision relating in any way to the provision of or connected with the Services. 

22.2
The Council will consider any representation made by the Provider in relation to this Clause 22 (Observance of Statutory Requirements).  The Council reserves the right to suspend the provision of the Services in whole or in part without paying compensation if and whenever the Provider is, in the reasonable opinion of the Council, in contravention of the Law including those provisions referred to in this Clause 22 (Observance of Statutory Requirements) or at any time enacted or notified to the Provider during the course of this Agreement. 

22.3
If the Council exercises the right reserved in Clause 22.2 (Observance of Statutory Requirements) then the Council may employ and pay a replacement Provider to provide the Services required and, where appropriate, may recover from the Provider any additional costs in so doing. 
23. ENVIRONMENTAL REQUIREMENTS

23.1
The Provider shall when carrying out the Services and/or working on the Provider’s premises and/or any premises owned or occupied by the Council perform this Agreement in accordance with the Council's Environmental Policy, including a requirement to conserve energy, water, wood, paper and other resources to reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases volatile organic compounds and other substances damaging to health and the environment. https://www.suffolk.gov.uk/assets/council-and-democracy/our-aims-and-transformation-programmes/2016-03-04-Environment-Policy.pdf
24. HUMAN RIGHTS ACT 1998

24.1
In the performance of the Services the Provider shall comply with the Human Rights Act 1998 as if it was a “Public Authority” within the meaning of the Human Rights Act 1998.

24.2
If a third party threatens or commences proceedings or complaint against the Council on the grounds that there has been a breach of any person’s rights under the Human Rights Act 1998 in connection with this Agreement, the Provider shall use all reasonable endeavours to co-operate with the Council so as to enable the Council:

(a) to achieve the aim of successfully averting or defending the proceedings or complaint; and/or

(b) to comply with any order, judgment or direction made pursuant to the same by any duly authorised authority.

24.3
Notwithstanding the provisions of Clause 10 (Variations and Change Control), the Council may agree such modifications to this Agreement as may be required to enable it to comply with the provisions of the Human Rights Act 1998 and the Provider shall forthwith comply with such modifications.

25. INSURANCE

25.1
The Provider shall during this Agreement take out, or confirm cover through the DfE if part of a Multi-Academy Trust, and maintain or procure the maintenance of the Required Insurances. Membership of the DfE’s Risk Protection Arrangement (“RPA”) shall be deemed to satisfy the Council’s requirements in relation to this clause. The Trust's maximum liability arising or in connection with this Agreement will be limited to the amount the Trust has cover by virtue of its membership of the RPA provided that nothing in this Agreement limits the Trust’s liability for death or personal injury caused by negligence or fraud or fraudulent misrepresentation. The Trust shall also not be liable under this Agreement for loss of profits, loss of anticipated savings or any indirect of consequential loss.
25.2
The Provider will ensure that they appropriate levels of cover as required by the DfE, or have the following cover as required by the Council:
(a) Employers Liability - £5m minimum;
(b) Public Liability - £10m minimum;
(c) Professional Indemnity - £2m minimum.
25.3
The Provider shall provide to the Council evidence and copies on request of all insurance policies required under this Clause 25 (Insurance) including but not limited to the name of the insurer and premium paid. 

25.4
If the Provider is in breach of this Clause 25 (Insurance), the Council may pay any premia required to keep such Required Insurances in force or itself procure such insurance and may in either case recover such amounts from the Provider on written demand.
25.5
The Provider shall give the Council notification within thirty (30) Calendar Days after any claim on any of the Required Insurances’ policies referred to in this Clause 25 (Insurance) accompanied by full details of the incident giving rise to the claim. 

25.6
Failure to comply with the Required Insurance provisions of this Agreement shall not limit or relieve the Provider of its liabilities and obligations under this Agreement.

25.7
The Provider shall inform the Council of any material changes to the Provider’s policies that may affect the Providers insurance held for the purposes of the Required Insurances pursuant to this Clause 25 (Insurance).

25.8
The insurance premiums in respect of the Required Insurances shall be the responsibility of the Provider.

25.9

In addition to the Required Insurances, the Provider shall ensure that appropriate insurance is in place that covers the personal belongings of the children and young people using the Provider’s Premises.  
26. FORCE MAJEURE

26.1
No Party shall be entitled to bring a claim for a breach of obligations under this Agreement by the other Party, or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out all or a material part of its obligations under this Agreement by that Force Majeure Event.

26.2
On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party before the expiration of twenty-four (24) hours.  Such notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect. 
26.3
Within forty-eight (48) hours, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Agreement.

26.4
If the Force Majeure continues for more than thirty (30) Calendar Days either Party may terminate this Agreement by giving the other Party thirty (30) Calendar Days’ written notice.  Such termination shall be without prejudice to the rights of the Parties in respect of any breach of this Agreement occurring prior to such termination.

26.5
This Clause 26 (Force Majeure) does not affect the Council's rights to terminate this Agreement in accordance with Clause 31 (Termination) in respect of any ground for termination which does not arise from a delay in or failure of the Provider in the performance of its obligations under this Agreement where such delay or failure has not arisen as a result of a Force Majeure Event.

27. INDUSTRIAL ACTION

27.1
The Provider shall use all reasonable endeavours to give the Council as much advance warning of prospective industrial action and/or industrial dispute by its Staff which is likely to affect the performance of this Agreement.

27.2
The occurrence of industrial action by the Staff shall not relieve the Provider from any of its obligations set out in this Agreement.  The Council reserves the right to make alternative arrangements for the provision of the Services and to charge the Provider for any difference in resultant cost including the cost of a replacement Provider or terminate this Agreement by notice in writing to the Provider in accordance with Clause 31 (Termination).
28. COMPLAINTS

28.1
The Provider shall, from the Commencement Date, have in place a complaints procedure to deal with complaints about the Services, which such procedure shall be approved by the Council from time to time. 
28.2
The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its Provider’s complaints procedure within twenty-one (21) Calendar Days of request by the Council to do so.

28.3
The Provider shall notify the Council’s Authorised Representative of any complaints received within two (2) Working Days of receipt by the Provider of such complaint.  The Provider shall at the same time inform the Council’s Authorised Representative of how it proposes to resolve the complaint. If the complaint is not resolved to the satisfaction of the Council’s Authorised Representative within any time period reasonably specified by the Council’s Authorised Representative, then the Council’s Authorised Representative may require that the Provider produce an Action Plan.
29.
DISPUTE RESOLUTION
29.1
Any dispute, difference or question arising between the parties either during the currency of the Agreement or afterwards shall be referred to the nominated contacts for the Council and the Provider for discussion and review in order to try to resolve the same.

29.2
In the event of the nominated contacts being unable to resolve the relevant issue, either party may request in writing that the matter be escalated to the Assistant Director.

29.3
In the event both parties fail to identify a mutually acceptable resolution within 28 days of the date of reference, then the dispute shall be referred to and settled as far as possible by mediation in accordance with the Centre for Effective Dispute Resolution (CEDR) Model Mediation Procedure.

29.4
Neither Party may commence court proceedings in relation to any dispute arising out of the Agreement until they have attempted to settle it by mediation. Any such mediation may be terminated by either Party at any time of such Party wishing to commence court proceedings.

30
BREACH
30.1
For the avoidance of doubt:
            (a)
neither Party shall be liable for any Minor Breach or Serious Breach under this Clause, which occurs as a direct result of any act or omission by the other Party, its staff or agents
            (b)
in the event of a breach the Party not in breach may enforce the Clause in this Agreement relating to breach even if it has not done so in the event of earlier breaches.
30.2
Minor Breach
30.2.1
Without prejudice to any other remedy, in the event of a Minor Breach, the Party not in breach shall be entitled to serve written notice on the Party in breach, giving full details of the breach and requiring the other Party to remedy the breach within a specified period.

30.2.2
If the Party in breach fails to remedy the Minor Breach within the time specified in notice served, or such other period as may subsequently be agreed in writing between the Parties, it shall constitute a Serious Breach by the Party in breach.
30.3
Serious Breach
30.3.1

Without prejudice to any other remedy, in the event of a Serious Breach, which in the view of the Council is capable of remedy, the Parties shall adopt the following procedure:

(a) the Party not in breach shall be entitled to serve written notice on the other Party giving full details of the breach and requiring the Party in breach to remedy the breach within a specified time period;
(b) in the event that a Serious Breach of this Agreement by the Provider is in the view of the Council not, or cannot be, remedied within an agreed period in writing between the Parties, the Council may: 

(i) restrict the growth of Learning Programmes in future years, to the Provisions to which the Serious Breach relates.

(ii)
give consideration to the Serious Breach in its allocations when finalising the amount of Funding in any subsequent Agreement(s) between the Parties

(iii)
reduce, suspend or recover payment to the Provider in respect of that part of the Provision to which the Serious Breach relates;

(iv)
terminate, in accordance with Clause 31 (Termination), in full or in respect of that part of the Provision to which the Serious Breach relates.
31. TERMINATION
31.1
Should either party wish to terminate this Agreement in full, a public consultation must take place regarding the school or provision to close. The council will only move to terminate under Clause 31 in the following scenarios:

(a) A Serious Breach has taken place, which in the view of the council is incapable of remedy;
(b) Upon insolvency, liquidation or dissolution of the Provider;
(c) Following a Force Majeure Event, which makes the continued delivery of the service untenable.
31.2
Termination under this Clause shall not prejudice or affect any right of action or remedy, which shall have accrued or shall thereupon accrue to the Parties under this Agreement.

31.3
On termination or expiry of this Agreement for any reason, the Provider shall do its utmost to minimise disruption caused to Pupils and to assist the implementation of any contingency plan proposed by the Council either prior to or after the termination of expiry of this Agreement, to deal with the effects of such termination or expiry in so far as it is practicable to do so. The Council will not be liable for any costs incurred by the Provider in complying with this Clause 31.3.

31.4
The Provider shall, within 7 working days of termination of this Agreement cease using any marks of the Council and deliver up to the Council all correspondence, documents, student data relevant to continuation of the Provision and other property belonging to the Council, which may be in its possession or under its control.

31.5
On termination of this Agreement (however arising) the accrued rights and liabilities of the Parties at termination shall survive and continue in full force.
31.6
The Council will work with the Provider to develop a suitable exit strategy, should a termination be triggered in line with Clause 31 (Termination).
32. CONSEQUENCES OF TERMINATION OR EXPIRY
32.1
The Provider and the Council shall each carry out their respective responsibilities in accordance with this Agreement until the Expiry Date or earlier termination in accordance with this Agreement.

32.2
The Provider shall use all reasonable endeavours to assist the Council to affect an orderly continuation of the Services after termination or expiry of this Agreement in such a manner as the Council may reasonably require and will undertake the required tasks and responses.
32.3
The costs of any assistance provided by the Provider shall be borne by the Provider.

32.4
On termination or expiry of this Agreement, neither Party shall have any further obligations or rights with respect to the other Party provided that termination of this Agreement shall not affect the continuing rights and obligations of the Parties under Clauses 18 (Data Protection), 25 (Insurance), 29 (Dispute Resolution Procedure), 17 (Confidentiality), 9 (Assignment and Sub-Contracting) and 42 (Law and Jurisdiction) or under any other provision of this Agreement that is expressed to survive termination or is required to give effect to such termination or the consequences of such termination.
32.5
The Provider shall return any Funding paid by the Council, pro-rated from the date notified within the termination notice.
33. NOTICES 

33.1
Any notice required by this Agreement to be given by either Party to the other shall be in writing and shall be served personally, by email or by sending the same by registered post or recorded delivery to the following:
	
	Provider/Trust
	Council

	Address:
	
	Inclusion Services

Suffolk County Council

Endeavour House

Russell Road

Ipswich IP1 2BX

	For the attention of:
	
	Laura Greenland 

Provider Services Manager (SEND)

	Tel:
	
	01473 263 581

	E-mail:
	
	laura.greenland@suffolk.gov.uk


33.2
Any notice served personally will be deemed to have been served on the day of delivery, any notice sent by post will be deemed to have been served forty-eight (48) hours after it was posted.
34. LEGAL PROCEEDINGS

34.1
If requested to do so by the Council’s Authorised Representative the Provider shall provide to the Council within the timescale set by the Council’s Authorised Representative any relevant information (including but not limited to documents and statements from the Provider and/or its Staff) in connection with any legal inquiry dispute resolution or Court proceedings in which the Council may become involved or any relevant Council internal disciplinary hearing arising out of the provision of the Services or the Provider’s presence on any of the Council’s premises and shall give evidence in such inquiries arbitration or proceedings or hearings.

34.2
Where the Provider or any of its Staff become aware of any incident accident or other matter which may give rise to a claim or legal proceedings in respect of the provision or failure to provide the Services it shall notify the Council’s Authorised Representative immediately in writing.  Such notification shall include all relevant information to enable the Council’s Authorised Representative to investigate the matter fully.
34.3
If requested to do so by one Party to the other Party, the other Party shall provide, at no cost to the recipient, any relevant information in connection with any legal inquiry, relevant disciplinary hearing, dispute resolution or Court proceedings in which it may become involved arising out of the provision of the Services under this Agreement.
34.4
The Provider shall indemnify and keep indemnified the Council against all and any liabilities incurred by reason of the Provider’s failure to meet any timescale specified in Law and/or any reasonable timescale specified by the Council in connection with this Clause 34 (Legal Proceedings).

35. AGENCY

35.1
Nothing in this Agreement shall be construed as a legal partnership (within the meaning of the Partnership Act 1890) or as a contract of employment between the Council and the Provider.

35.2
Save as expressly provided otherwise in this Agreement, the Provider shall not be, or be deemed to be, an agent of the Council and the Provider shall not hold itself out as having authority or power to bind the Council in any way.

36. ENTIRE AGREEMENT

36.1
Save for any information provided for specific Referrals, each Party acknowledges that this Agreement sets forth the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations communications negotiations and understandings (whether oral or written) concerning the subject matter of this Agreement.

36.2
Nothing in this Clause 36 (Entire Agreement) is intended to exclude or limit any statement representation or warranty made fraudulently or to any provision of this Agreement which was induced by fraud for which the remedies available shall be all those available under the law governing this Agreement.  

37. CONFLICT OF INTEREST

37.1
The Provider shall take appropriate steps to ensure that neither it nor any of its Staff are placed in a position where there is or may be an actual conflict or a potential conflict between the pecuniary or personal interests of the Provider or such persons and the duties owed to the Council under the provisions of this Agreement.  The Provider will disclose to the Council full particulars of any such conflict of interest which may arise and take all reasonable steps to remove any such conflict to the satisfaction of the Council’s Authorised Representative.

38. USE OF THE COUNCIL’S COAT OF ARMS OR LOGO

38.1
The Provider shall not use the Council’s crest; logo or coat of arms either on its own or in combination with the Provider’s crest or logo nor cause or permit it to be used.
39. SEVERANCE

39.1
If any term condition or provision contained in this Agreement shall be held to be invalid unlawful or unenforceable to any extent such term condition or provision shall not affect the validity legality or enforceability of the remaining parts of this Agreement.
39.2
Pursuant to Clause 39.1 (Severance), the Parties shall negotiate in good faith in order to agree the terms of a mutually satisfactory provision to be substituted which as nearly as possible validly gives effect to their intentions as expressed in this Agreement.
39.3
The obligations of the Parties under any invalid, unlawful or unenforceable provision of this Agreement shall be suspended during the negotiations referred to in Clause 39.2 (Severance).  Failure to agree on such provision within three (3) Months of commencement of negotiations shall entitle either Party to terminate this Agreement.

40. WAIVER

40.1
The failure of either Party to insist upon strict performance of any provision of this Agreement or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by this Agreement.

40.2
No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of Clause 33 (Notices). 
40.3
A waiver of any right or remedy arising from a breach of this Agreement shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of this Agreement.

41. THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

41.1
The Parties agree that this Agreement shall not be enforceable by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999 and any rights contained therein are excluded.

42. LAW AND JURISDICTION

42.1
The Parties accept the exclusive jurisdiction of the English Courts and agree that the Agreement, and all non-contractual obligations and other matters arising from or connected with the Agreement, are to be governed and construed according to English Law. 

Signatures

Signatories to this agreement are detailed below. Please ensure an authorised representative provides their signature. By signing this Contract, the Provider agrees it is able to deliver the required service described in this Agreement in its entirety and has the authority to enter into a contractual arrangement.
Execution by the Council
Signatories:

On behalf of the Trust/Provider:

Provider:

Name:
 
…………………………………………
Signature:
…………………………………………
Position: 
…………………………………………
Name:
 
…………………………………………
Signature:
…………………………………………
Position: 
…………………………………………
Date:

…………………………………………
On behalf of the Commissioner:
By: 

Suffolk County Council

Name: 
 …………………………………………
Signature:
…………………………………………
Position: 
Assistant Director for Inclusions & Skills
Date:

…………………………………………

Name: 
…………………………………………
Signature:
…………………………………………
Position: 
…………………………………………
Date: 

…………………………………………
Schedule 1: Service Specification

Provider/Trust Name: 
Location of delivery:

Duration of commission: 
Key Stage of Pupils: 

Number of places: (provider must have flexibility to increase this number by an additional 5% in line with building usage safety)
Funding:
Place Funding: £6,000 per place Delete as appropriate
Top Up Funding: Top-up funding for each individual learner placed within the unit. Top-up funding will be based on High Needs Funding Bands and each child within the unit will be assessed through the High Needs Moderation process to establish what level of SEND funding will be received.
Conditions of funding: Delete as appropriate
The council reserves the right to reduce payment on a pro-rata basis should:


(a)
the Provider fail to notify the Council of a persistently low level of attendance by an individual Pupil and are unable to provide evidence (for example; contact logs, visits home, letters to the family, alerting the Council) showing the attempts to redress the issue, in line with your Attendance Policy;


(b)
any residential provision is offered by the Provider which has not been agreed in writing by the Council;


(c)
the Provider authorises study leave which has not been agreed in writing by the Council;


(d)
the Provider authorises a part-time timetable which has not been agreed in writing by the Council;


(e)
the Provider authorises an extension in the placement of a Pupil, past the agreed end date of the placement, which has not been agreed in writing by the Council. 

Profile of Pupils

It is acknowledged that many pupils who require access to specialist educational provision will have a variety of needs covering more than one profile as described within the SEND Code of Practice. Although one has been identified below, this is the primary need of the cohort of pupils and there is the understanding that Providers will be prepared to meet the wider needs of the pupils, appropriate to their setting. 

Delete as appropriate
Communication and Interaction 

Children and young people with speech, language and communication needs (SLCN) have difficulty in communicating with others.  This may be because they have difficulty saying what they want to, understanding what is being said to them or they do not understand or use social rules of communication.  The profile for every child with SLCN is different and their needs may change over time.  They may have difficulty with one, some or all of the different aspects of speech, language or social communication at different times of their lives. 

Children and young people with ASD, including Asperger’s Syndrome and Autism, are likely to have particular difficulties with social interaction.  They may also experience difficulties with language, communication and imagination, which can impact on how they relate to others.

Cognition and Learning

Support for learning difficulties may be required when children and young people learn at a slower pace than their peers, even with appropriate differentiation. Learning difficulties cover a wide range of needs, including moderate learning difficulties (MLD), severe learning difficulties (SLD), where children and young people are likely to need support in all areas of the curriculum and associated difficulties with mobility and communication, through to profound and multiple learning difficulties (PMLD), where children and young people are likely to have severe and complex learning difficulties as well as a physical disability or sensory impairment. 

Specific learning difficulties (SpLD), affect one or more specific aspects of learning. This encompasses a range of conditions such as dyslexia, dyscalculia and dyspraxia.

Social, Emotional and Mental Health 

Children and young people may experience a wide range of social and emotional difficulties which manifest themselves in many ways.  These may include becoming withdrawn or isolated, as well as displaying challenging, disruptive or disturbing behaviour.  These behaviours may reflect underlying mental health difficulties such as anxiety or depression, self-harming, substance misuse, eating disorders or physical symptoms that are medically unexplained.  Other children and young people may have disorders such as attention deficit disorder, attention deficit hyperactive disorder or attachment disorder. 
Sensory and/or Physical Needs

Some children and young people require special educational provision because they have a disability which prevents or hinders them from making use of the educational facilities generally provided.  These difficulties can be age related and may fluctuate over time.  Many children and young people with vision impairment (VI), hearing impairment (HI) or a multi-sensory impairment (MSI) will require specialist support and/or equipment to access their learning, or habitation support. Children and young people with an MSI have a combination of vision and hearing difficulties. 

Some children and young people with a physical disability (PD) require additional ongoing support and equipment to access all the opportunities available to their peers.
Placement Offer

Delete as appropriate 

Specialist intervention of up to 2/3 terms to enable Pupil to return to mainstream education

Placement for Pupils who have been Permanently Excluded from their school

Specialist intervention for Pupils in KS4 who do not return to their original school

Placements for Pupils within a special needs school to support cohort of needs as identified above

Placements for Pupils within a specialist unit attached to a mainstream school to support cohort of needs as identified above

Placements for Pupils in KS5 and above to support through further education

Providers must focus on delivering the individual outcomes detailed within a pupils EHCP.
Full time Education offer

Delete as appropriate
If an Academy: The Academic Year they currently operate on.
25 hours/10 sessions per week

540 guided learning hours

Admissions

Admissions into this unit will be managed by Suffolk County Council through its panel processes, Specialist Admissions Panel and Specialist Education Placements.

Student Profiles

All young people placed under this Agreement will be in Key Stages as stated within the Agreement.  

In the case of a Pupil being admitted into a Pupil Referral Unit/AP Academy, they will be dual registered with the referring school unless, with the agreement of the Council; there have been specific arrangements made or the Pupil was Permanently Excluded.
In addition, Pupils may have a range of backgrounds that could include but not be limited to: 

· Children and young people with Disabilities

· Children and young people with additional needs

· Children and young people with Special Education Needs, including those with co-morbid and complex needs

· Anxious school refusers 

· Students with identified Medical needs 

· Being excluded or not attending a mainstream or special school for a prolonged period;

· Young people in public care who have had disrupted care placements and/or schooling;

The eligibility of the children and young people for the setting will be assessed by an Authorised Officer or their representative in accordance with consultations in line with the duties of the council.  

Schedule 2: Monitoring 

1. Authorised Representatives 

1.1
The Council’s Authorised Representatives: Head of SEND Funding & Provider Services and Provider Development & Performance Manager and designated representatives 

1.2
The Providers initial Authorised Representatives: Headteacher and Chair of governors/chair of board, plus any other designated representatives

2. Meetings and Performance Management
2.1
The parties’ Authorised Representatives shall meet at a mutually agreeable time, (which will be agreed in advance on a strategic basis), during the Agreement for the purpose of governance and performance management.

2.2 The Council’s Authorised Representatives shall be entitled to attend any part of the Providers Management Meetings which relate to the performance management of this Agreement.

2.3 The Council’s Authorised Representatives shall have access to the Providers premises for the purpose of quality assurance and monitoring.
3. Reports
3.1 The Provider shall produce a performance report in a specified template, two weeks in advance of each Contract Management Meeting, to the Council’s Authorised Representatives.  This should include narrative around the Outcomes and their quantitative targets, as described in the table below.

	Performance Criteria
	Description
	Targets

	Attainment and progress
	For all Pupils to make at least ‘expected progress’ against their academic, social and emotional baseline on entry to the provision.

The number of negative behavioural incidents that Pupils may exhibit on entry to a setting should gradually reduce over time so that by the time they transition out of the setting they are significantly reduced, and the Pupil has strategies in which to self-regulate safely supported by evidence
	100% of Pupils are making expected or better progress against their baseline on entry to the provision. 

	Attendance
	Whole education provider attendance robustly monitored and addressed in line with statutory guidance.

All Pupils to leave with a higher attendance percentage than they had on entry.
	100% of Pupils will have a higher/maintained attendance since starting at the provision.


	Full-time provision
	All Pupils on role must have access to the full-time offer described above, on site or under the direct supervision of providers Teaching staff.

For Post 16 providers, Pupils must have access to 540 guided learning hours per annum, overseen and directed by the tutor.
	100% of Pupils are accessing the expected amount of educational provision, as required for their age. 

	Curriculum
	All Pupils should have access to a broad and varied curriculum that meets their needs and supports their future plans for education and employment.
	100% of Pupils have access to a broad and targeted curriculum.

	Moving into Adulthood
	From age 13, all Pupils should have an individualised Moving into Adulthood plan in place, as created by the Council that supports them in preparing for adulthood and successful transition to their next destination. This should be compiled in preparation for review meetings from year 9 onwards.

Providers must ensure that Pupils have access to careers guidance and advice. 
	100% of Pupils aged 13 and over will have a Moving into Adulthood plan in place and engage with careers guidance and advice. 

	Reviews
	For those Pupils who have an EHCP, or are on SEN Support, regular review meetings should take place with full involvement from the Pupil and family.  The provider will arrange Pupils’ annual reviews within the timeframe required and will invite all involved. Annual review paperwork shall be submitted to the Council. 
	100% of Pupils will have progress reviews at least termly and where the Pupil has an EHCP, an annual review will have been completed.

	Parent/Pupil views
	The Provider will provide all children / young people and their parents / carers the opportunity to be part of the ongoing monitoring and review of the provision.


	100% of parents and Pupils have been given the opportunity to engage with monitoring of the provision.

	Outcomes
	Delete as appropriate
Secondary All Pupils should be able to secure accreditations and qualifications suitable to their levels of ability and skills. 

Primary All Pupils are able to make progress against their educational and personal targets 
	100% of Pupils achieve their desired outcomes. 

	Exclusions
	‘Informal’ or ‘unofficial’ exclusions, such as sending a Pupil home ‘to cool off’, are unlawful, regardless of whether they occur with the agreement of parents or carers.  Any exclusion of a Pupil, even for short periods of time, must be formally recorded.

Where a Provider has concerns about the behaviour, or risk of exclusion, of a child with additional needs, a Pupil with an EHC plan or a looked after child, it should, in partnership with others (including the Council as necessary), consider what additional support or alternative placement may be required.
	0% of Pupils will receive an exclusion.

	Transitions
	All Pupils returning or moving to a different education setting will have a planned and supported transition by the Provider and agreed by the Council. 
	100% of Pupils who are involved with transition will be fully supported by the Provider.


Schedule 3: Data Processing Schedule
1. The Contractor shall comply with any further written instructions from the Customer with respect to the processing of personal data.

2. The Customer’s instructions shall be incorporated into this Schedule.

3. Note any sub-processor(s) used by the Contractor must comply with the Customer’s instructions incorporated into this Schedule.

The Following can be completed through the link to our new Provider Services Data Processing Schedule via MS Form.  
	1. 
	Parties to the contract

	
	Name

Compliance responsibility

ICO Reg No

Expiry date
	Suffolk County Council 

Controller 

Z5113825

13 December 2021

	
	Name

compliance responsibility

ICO Reg No

Expiry date
	To be completed upon signing of Service Level Agreement. 

Controller 

	2. 
	Contract ref/title
	Service Level Agreement relating to the education of Suffolk Pupils attending a Specialist Education Provision. 

	3. 
	Duration of contract
	Permanent from xxx

	4. 
	What is the purpose(s) for the contractor processing personal data?  
	The data that will be shared between the provider and SCC is for the purposes of placing pupils in Specialist Education across Suffolk.  

	5. 
	Which data processing activities will the contractor undertake?
	Please confirm you have the following processes in place and in each response, outline your process(es):

a) Recording information: where is the information received from SCC recorded (e.g. transferred to your electronic case management system upon receipt)?

b) Retention of data: how long do you hold the information received from SCC (e.g. is SCC information deleted as soon as it is transferred to your case management system).

c) Transferring information (e.g. is all personal and special category is transferred securely between you and SCC?).

d) Information sharing – do you provide information handling guidance to stakeholders which includes sharing, storing and destroying information securely?



	6. 
	Record any specific instructions to the contractor in relation to each of the data processing activities selected in paragraph (5) above.
	Please answer the following questions and in each response, outline your process(es):

Technical measures:

a) What access permissions are in place to ensure only the people who need to, can access the data and how will this be managed and audited?
b) Where is your electronic data physically held (e.g. internal server, supplier’s storage etc.)?

c) Is the data held in the UK, another EEA country or non-EEA country?

d) If outside the UK provide the justification (e.g. cloud service where supplier has made decision to host data).

e) If you are holding data in digital formats outline the security controls in place while it is being stored (e.g. on a server) or transferred (e.g. encrypted email).

f) Do you have a contract in place with your IT supplier? 

g) Does your IT supplier meet any standards that provide some security assurance? (e.g. ISO-27001, IG Toolkit, Cyber Essentials, PCI etc.).

h) Does your IT supplier need access to identifiable personal data/de-identified personal data or purely technical non-personal data to support you?

i) Do you hold any information supplied by SCC in paper format at any point?  If you do outline the security controls in place below (e.g. lockable cabinets).

Organisational measures:

a) Do you have a privacy notice?  Please provide its location/a copy.

b) Do you have information management policies/guidance in place (e.g. Data Protection policy, Staff Screening, Security Incident Management)?  Please list the policies/guidance below:

c) Do you provide training for staff processing data (e.g. Data Protection/Information Management training)?  Please provide details.

d) Any data breaches in relation to this contract must be reported to the SCC Authorised Representative (to be agreed upon award of contract) and the CYP Business & Information Team cyp.dataprotection@suffolk.gov.uk within 48 hours of their discovery.



	7. 
	What categories of personal data will the contractor process?
	· Childs full name 

· Childs DOB

· Childs address

· Childs contact details 

· UPN Number 

· The education setting 

· Parent / Carer details Full name(s) of all persons with legal parental responsibility / carers (with addresses if different) and relationship to the child 

· Health information 

· Details of child’s profile of need

· Details from child’s EHCP 

· Child protection concerns and/or relevant family background information
· Childs race and ethnicity

· Religion

· Child in care status 



	8. 
	Which categories of data subjects (individuals) will be processed by the contractor?
	Students

	9. 
	Who should the contractor contact in the event of any security incidents/data breaches which occur whilst processing data under this contract?
	Any data breaches in relation to this contract must be reported to the Provider Services Team providerdevelopmentteam@suffolk.gov.uk
and the CYP Business & Information Team cyp.dataprotection@suffolk.gov.uk within 48 hours of their discovery.


	10. 
	What is the agreed time-frame for reporting the security incident/data breach to SCC?
	Within 48 hours of its discovery.

	11. 
	If the contractor has appointed a Data Protection Officer record his/her name and contact details in this section.
	To be completed upon signing of Service Level Agreement.

	12. 
	Retention period(s) for personal data during the contract term and process for destruction of data at end of retention period/s
	To be completed upon signing of Service Level Agreement.

	13. 
	Which party is responsible for the end of contract data management (e.g., deletion or return of data to SCC)?
	To be complete upon signing of Service Level Agreement.

	14. 
	Contractor’s sub-contractors (sub-processors)


	To be completed upon signing of Service Level Agreement.


Schedule 4: SEND Outcomes
The SEND Outcomes described below are a set of standards, that have been jointly agreed across Education, Health and Social Care, that the Council expects all providers who work with Children and Young People with Special Educational Needs and Disabilities to embody through their service delivery.  Providers may be asked to evidence to the Council how they work to deliver their service against these Outcomes at any time:

a) Register on the Suffolk SEND Local Offer website and keep this up to date as and when there are changes in service delivery or feedback from families;
b) Ensure that children, young people and their families are at the centre of all planning and decision making;
c) Engage with children, families and young people who access services being delivered using the Signs of Safety model or the principles of this, person centered – what’s working well, what isn’t working well and what needs to change;
d) Respond to the local needs and feedback to meet the needs of the children, young people and their families with any gaps in provision;
e) Ensure providers work with children, young people and their families as well as all stakeholders to appropriately identify, plan and facilitate transition at each stage of their life;
f) All Providers must work towards and promote the development of life skills for children and young people with SEND to support them;
g) Providers will support children and young people throughout their journey across education, health and social care. This will support children and young people to successfully transition into adulthood whilst being given appropriate choice and support;
h) Where information is needed to support the Education, Health and Care Plan process, providers must comply and respond within 6 weeks for statutory advice and or required information.
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